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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to th9 appropriate authority in the
following way.

WHa vt€n vr !qftwr qTqqq:-

Revision application to Government of India:

(1) &rgbrnTrqq gIa Wf&fhM, 1994 =Et &TH RTF +t+6mv Tq XHTMl % KIt +13tv 8TH =it

aq-ara + vqq w-qq % dmf€ 1qft gwr grtqq vg+r vf+r, wm vmH, fqv ;bn@r, w3iPr fIvm,
qT,fl+fa,r, dhm{hrwtq, +uq TInt, T{ f+@ft, 1 roopr=Ft=FtqT+tvTf8v :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application 'Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep

Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

,_}\ vftqrq=Rwft hmi# # viWt uf+rx w+ + mt wvwNqr©q qmT+ + Tr fW
/W=Mv+ TR WTwn+vr@+qngqqwf qm Mt WTrrEmwvnqqT{ qt f%MqH©Ttq
{-; g/ MWwwm+©vrq IR xfM+nq s{ 81

F,;\\ M'ii ca,, ,f any los, ,f g,,ds where the loss occur in transit from a factory to a

\(= %-='@rjbIouse or to another factory or from one warehouse to another during the course
\__£©P§roce§sing of the goods in a warehouse or in storage whether in a factory or in a

warehouse .

(v) wnK#dT§t f%tftiT? Trytv qfhH8vvrqqt Tr m@%f#fWr#3wibrq!@q{qmqt
nTa qr© tfta#qTq++qtvna#vrFfW tTy VT vtw+MfR781
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) vfl qMqrjTT?Tvf%uftn VUV b4TF (+qm4rjZTT #r)fh#vfnnTrqrvB7€rl

In case of goods exported outside India export to Nepal or Bhutm1, without
payment of duty.

(q) 3tfhT ®TTRT#twn©r qIn +'TTTTThfRUfF Rfi iiUVB[©T§j3kj§HTtqr \a sv
8HT q4 fhm h Wfvq©ilu,wftqbgrauf\vqtvqqqt 4r@rq#f%v©fifaqq (+ 2) 1998
'RT l09 a„=TfRwfqq Tq6tl

Credit of anY duty allowed to be utilized towards payment of excise duty on anal
products under the provisions of this Act or the Rules made there under and such

order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) iI*ibf agra gq (wfM) f©NRTft, 2001 #fnrq 9 + data ftfRf?gVTq fwr sjT-8 if a
vfWit ii, ifeV Wily :r SIft wIg if#7 ftqhH + fjy Trw b :ald tug-gfjqr Vet gMtv abt # a-a
vfwft qT vrq afM grim fMrT vm qTf}tTl BIt% vrq VT,iT ! qr STIr qhf %, gmtv aRt 35-! if
ft&fftv=$thjTTzm h ww hvrqft©n-6vmm #IIft $ft6-rftqTf%tTl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfqrr wta %wrqqdMwt%vqq vr@ wt mm+6qgttR@It200/- =M TTVTT4t

gT=';fkqd+TTt©qTFTr@+@ru6t etrooo/-=gt=ftv TTTTT=Et gTI'I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

rfhnqrvq,hfkr©qr€qqF©q++4TvtwftdhrRmTf&qRn%vftwftBi:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) :rdhr aqr€q qr=h gIf&f+m, 1944 =R wro 35-dt/35-1b gTFh:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3nRrf©v qftaq + qdTV w!©n h wvrn =Ft wfM, wfMt RT VTV8 # #hT qFq, :r'dm
Rqrqq QF% 1''i €rqrw wfHm qnrTfhFwr (fRY-h) =Ft qf8rv Wr +tfBrT, ©BqwrTq R 2'" vr@r,

+Sn+t vm, %wtqr, fiTTatqFH, ©§VVT@TX-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2rldfloor, Bahumali Bhawan, Asarwa, (}irdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of

„ Rs. 1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is sit



(3) Tft TV BITter + q{ IF mtqft qr WITt% dvr e d r& %v uber % fBIT tRv 6r !qVTq wrfdI

#r+fhnvrnqTfiP RW vw b gti sq *fFf% faw Vfr qrf+qq+bf#qvqTf+vfl wn?thr
=mTfbrwr=ituq@ftvTrMhrvtVH 8tt'q qrMfM©rm€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) NITF@ qM aTf&f+m r970 mr tBitfbv qt qIqa -1 iT data fRHfftT fh @!RTI aM

wrtnt lrT qgWTtW vqrfPqft fhbm nfbFrft iT wtqT + + whF =R T% vf+nv 6.50 ++ ©r vrqr@
qrvVfbFZ@n6tqTqTfjal

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) sl at IMf&d VTqaE#fbbRr ql+qT8fhHt =RaI Tft &vm gmfVaMTvrm8qt fM
qPrI, ##hr ©wqt qJ+–IIv+ bmw wftdhrarFITfbFwr (qBlffqf&) fhrv, 1982 it fRf® tl

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) gMT w, iT.fhr©qr€q qr@ v++qTqxwftdhamTf&Bar ma) vb vfl wft©t hWa
+ qMmM (Demand) IT+ + (Penalty) Hr 10% $ =FiT %aT wRqpF el WWt%, Hf$rmT if WTT

10 %(B viv el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

##hr Rqrq qr@ ?iIi +mR % date, WTfRv §FTT Mr fF ThT (Duty Demanded) I

( 1) @ (Section) IID + dsa f+ufftT tTfir;

(2) fM T@R+q}ahftz =Ft ITfiN;

(3) hTqzhftzf+nfthfhiq6%a®brnfiYl

v61j WiT' dRd wM’ + qB+If vu =Rlvmtvwft@’nf8vqr+%f&TIf eTd 4m MT
THr el

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Comrllissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CE:STAT. (Section 35 C
(2A) emd 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded’ shall include:

(1)

(ii)

(nl)

amount determined under Section 11 D;
mnount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cen\rat Credit Rules.

(6)(i)!v©Ttqr h vfl wfM VTfbrwr % ©vwq§tqr.v©wn T.%qT WYfhHt€#tRvhT Bq ’Tq

qJ.vb 10% qwTTqT3kqdhM@TRTTftT8' Tqwy%ro%!'TTTqq<#tvr wat1

In view of above2 ul apped against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,

o r H]P e ][HpI IIaL][F tIIIy ) 1bIIyrH]F][B ere penalty alone is in dispute BP /FX RN
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F.No. GAPPI,/C}OM/STP/4921/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Mohd. Asif Khan

Mohd. Yushuf Khan Pathan, 1981, Sundaram Nagar, Bh. Gujarat

Bottling, Rakhial, Ahmedabad -380023 (hereinafter referred to as

“the appellant”) against Order-in-Original No .

1 04/WS03/ AC/ CSM/2022-23 dated 13.01.2023 (hereinafter

referred to as “the impugned order”) passed by the Assistant

Commissioner, Central GST, Division-III, Ahmedabad South

(hereinafter referred to as “the adjudicating authority”) .

2. Briefly stated, the facts of the case are that the appellant are

holding PAN No. BBKPP2790Q. The Income Tax Department

provided data indicating taxable income for the Financial Year

2014-15. On scrutiny of the data received from the Central Board of

Direct Taxes (CBDT) for the Financial Year 2014-15, it was noticed

that the appellant had earned an income of Rs. 22,37,563/- during
the F.Y. 2014-15, which was reflected under the heads “Sales /

Gross Receipts from Services (Value from ITR)”filed with the Income

Tax department. Accordingly, it appeared that the appellant had

Qarned the said substantial income by way of providing taxable

services but had neither obtained Service Tax registration nor paid

the applicable service tax thereon. The appellant were called upon to

submit required details of service provided during the F.Y. 2014-15,

, however, they did not respond to the letters issued by the

department. The appellant’s failure to register for service tax,

respond to correspondence, and properly assess gervice tax liability

led to allegations of willful suppression of facts and evasion of

payment. As a result, a demand for service tax payment of Rs.

2,76,563/- for the F.Y. 2014-15, along with interest and penalties,

was issued.

2.1. Subsequently, the appellant were

No. V/ 1 5-592/Div.-I/
PATHAN/2020-2 1 dated 22.12.2020 ,

Issued Show Cause Notice

-}iDYUSUFKHAN

-oposed to

MOHDASHIF
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F.No. GAPPL/CJC)M/STP/4921/2023-Appeal

a) Demand and recover an amount of Rs. 2,76,563/- for F.Y.

2015-16 under proviso to Sub Section (1) of Section 73 of the

Finance Act, 1994 along with interest under section 75 of the

Finance Act 1994 (hereinafter referred to as ’the Act) .

b) Impose penalty under the provisions of Section 77 (1) and

77(2) and 78 of the Act.

3. The SCN was adjudicated vide the impugned order wherein:

a) The demand of service tax amounting to Rs. 2,76,563/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the

Act

b) Penalty amounting to Rs. 2,76,563/- was imposed under
section 78 of the Act.

C) Penalty amounting to Rs. 10,000/- was imposed under section

77(1)(a) and 77(1)(c) of the Act for contravention of the

provlslons .

d)

e)

Penalty anrounting to Rs. 5,000/- was imposed under section

77(2) of the Act for not submitting the docurnents.

Penalty amounting to Rs. 20,000/- was imposed under section

70 of the Act read with Rule 7C of the Service Tax Rules, 1994

for non-filing/late filing of ST-3 returns.

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

> Issue of BCN and Impugned order by invoking extended period

in terms of section 73(1) of Finance Act, 1994 is not justified

SC:N and impugned order are vagurq



F.No. (;APPI,/COM/STP/4921/2023-Appeal

> Issuance of SCN and impugned order merely on the basis of
ITR data.

> Impugned order has been passed ignoring the submissions

made by appellant and the basic fact of exemption.

> SSI limit has been denier to the appellant.

> Interest and penalty are not leviable.

> The Appellant have submitted sample invoice copies, ledger

copy of the impugned period, ITR for the impugned period and

preceding financial year and 2013-14, Form 26AS certificate of

F.Y. 2014- 15

5. Personal hearing in the case was held on 15.03.2024. Sh.

Punit P. Jhamtani, CA appeared for PH. They informed that the

appellant is textile job worker so not liable to service tax.

6. 1 have gone through the facts of the case, submissions made in

the Appeal Memorandum and the material available on records. It is

observed from the records that the present appeal was filed by the

appellant on 22.06.2023 against the impugned order dated

12.01.2023 and received by the appellant on 13.02.2023. It is

observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions of Section 85 of the

Finance Act, 1994. The relevant portion of the said section is
reproduced below:

“(3A) An appeal shall be presented within two months from the date
of receipt of the decision or order of such adjudicating authority,
made on and after the Finance Bill, 2012 received the assent of the
President, relating to service tax, interest or penalty under this
Chapter.

Prouided that the Commissioner of Central Excise {Appeals) may, if
he is satisjred that the appellant was-prevented by suffIcient cause
from presenting the appeal uRttdn the aEa
months, allow it to be presented
rrtorLttt. ”

Q{d period of two
triod one

6



F.No. GAPPL/COM/STP/4921/2023-Appeal

6.1 in terms of Section 85 of the Finance Act, 1994, an appeal

before the Commissioner (Appeals) is to be filed within a period of

two months from the receipt of the order being appealed. Further,

the proviso to Section 85 (3A) of the Finance Act, 1994 allows the

Commissioner (Appeals) to condone delay and allow a further period

of one month, beyond the two month allowed for filing of appeal in

terms of Section 85 (3A) of the Finance Act, 1994.

6.2 in the instant case, the impugned order dated 12.01.2023

admittedly received by the appellant on 13.02.2023. TherQfore, the

period of two months for filing the appeal before the Commissioner

(Appeals) ended on 13.04.2023. The further period of one month,

which the Commissioner (Appeals) is empowered to condone for

filing appeal ended on 13.05.2023. Therefore, the present appeal

was filed by the appellant on 22.06.2023 is, therefore, filed beyond

the Condonable period of one month as prescribed in terms of

Section 85 of the Finance Act, 1994 and is time barred.

6.3 My above view also finds support from the judgment of the

Hon’ble Tribunal, Ahmedabad in the case of Zenith Rubber Pvt. Ltd.

Vs. Commissioner of Central Excise and Service Tax, Ahmedabad –

2014 (12) TMI 1215 – CESTAT, Ahmedabad. In the said case, the

Honl)Ie Tribunal had held that :

“5. It is clear from the aboue prouisions of Section 85(3A) of the
FincHIce Act, 1994 that Comnassioner (Appeals) is empowered tO
condone the delay for a further period of one month. The Hon’bte
Supreme Court in the case of Singh Enterprises (supra) held that
Comrrtissioner (Appeals) has no power to condone the deLay beyond
the prescribed period. In our considered view, Commissioner
{Appeals) rightly rejected the appeal following the statutory
provisions of the Act. So, we do not fInd any reasons to interfere in
the impugned order. Accordingly, we reject the appeal DIed by the
appellant. ”

7. In view of the above discussions and following the judgment of

the Honl)Ie Tribunal, supra, I do not find this a fit case for

exercising the powers conferred vide SecBoeR (3A) of the Finance

Act, 1994. Therefore, I reject the appeq{;gpa.’%{}®l appellant on the

grounds of limitation.

7 .J



F.No. GAPPI,/COM/ST!’/4921/2023-Appeal

8. Wita®afaaaWWtaMfmq@RtqaHftbeth=nqrar}I

The appeal filed by the appellant stands disposed of in above
terms .

.HW ( araw)
Date :a 0 .03.2024

W)
(Grm&r'

d.d. va.a.
By RPAD / SPEED POST

M/s. Mohcll. Asif Khan IVlohd. Yushuf Khan Pathan
1981, Sundaram Nagar,
Bh. Gujarat Bottling, Rakhial,
Ahmedabad -380023
CbI)y to :

To,

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2. The Principal Commissioner, COST, Ahmedabad South

3. The Assistant Commissioner, Central GST, Division-III (Vatva-III) ,

Ahmedabad South.

4. The SuE)dt. (Appeals), CGST, Ahmedabad South (for uploading the

OIA)

5. Guard File
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